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IN RE THE PERSONAL RESTRAINT OF

ROBERT JAMES. MIDDLEWORTH, Petitioner,

RESPONCE TO STATES RESPONCE TO

SECOND PERSONAL RESTRAINT PETITION

PETITICHERS RESPONCE BRIEF

Dated this day /2 of 4@4 Z .2015

Coyeta Ridge Corrections Center
P.O.Eox 769
Commnell. Washington 99326






I, IDENTITY OF PETITIONER.

_ bPetitioner, Robert james. Middleworth, an inmate in the Coyote Ridge
Corrections Center, in the Dept of Corrections is the Petitioner hereinl,

1. ISSUES TO STATE RASPONSE.

Did the Superior Court abuse its discretion when it failed to respond
to defendants post-conviction motion for PCR-DNA testing, to bs done by
the WSPLab, pursuant to RCW3 2.08.240, as well as the Washington Constitu-
tion Art § 4, section 20,

wWhich reads, “every case submitted to a Judge of a Superior Court for
his/har decision, shell be decided by him/her, within 90 days from ths
time of submission, Failure to do so would result in forfieture of the
Courts participation in the motion. thus, allowing Petitioner, to seek
relief in the Court of Appeals Div III.

Par the reguest, the initial motion for this testing was filed Jan,28.2014
in the Superior Court of Walla Walla. Amended motion to raguest, was also
£ilsd sane day.

Pursuant, to statute, motion was hand dalivered "via" Power of Attorney.
see, Phyllis Hewitt,,

The record further, shows that the State, participated as far back as
Hlarch, SBe, request lettar to WSPLab. also see, Docit readout. Howaver,
tha record shows no response being made to Petitioner, until bec,1.2014.
almost one year, after his motion was £iled Jan,28.2014., Well after, the
the Constitutional 90 day provision the State was allowed.

Thus, the Court withneld Petitioners Amended motion, and his letterof
of intent until Feb,19.2014. Petitioner, was not kept apprised of these
actions of the Court, other than, through his legal Library, docit readout,
located at Coyote Ridge Corrections Center, in the Dept of Corrections.
Although, Petitioner, attempted on multiple times , beginning in Feb,27.2014
demand for response and/or actions, but was unsuccessful in his attemps.see,

docit readout.



It would seem Petitioners, motion was running its® course, lacking one
important element, the Pstitioner, the record shows, multiple attempts
to participate, in his own motion were made. "Unsuccessfully". Due to these
course of actions, Petitioner, was left with the only legal avenues he could
take. A Personal Restraint Petition of Robert Middleworth.

As the record shows a copy was sent out to the State to participats,
in the action of In re Pers, Restraint of Robert Middleworth, at wnich

acknowledgment, was made by the State motin to appoint Special Prosecutor,

[

Ms, Terasa Chin of Pasco. Wasiingbon, as the representative for the Walla
Walla County. See, States rexuest to appointment of counsel.

Its' onyl thereafter, the state, contends to allow Petitioner, to partici-
pate in his superior Court action, and dues, to Petitioners, now filed psti-
tion, pursuant, to Petitioners Pexsonal restraint Petition, Petitioner,
opted, to not do, due to fear of his Personal Restraint Petition becoming
mote, to the States actions and also to did not feel his reguest would
receive egual protection of the law. Based on the actions or better vet,
"non-actionsg", onto the matter of testing the swab's for suspected Herpe's
lesions even exist,

THus, these test results would testify, to impeaching, States testimony
A Ms. Reynolds, rape kit, assault examination of Robert james, Middleworth,
thase, test results would furthesr, state Mr. Middlwsorth did not have a
currant outbreak, of either Symplex 1 or Symplex 2,

Thus, being the current reasoning, for the State, to now try to duck
and dodge the suppression of the where about's of the rape kit, as Pestition-
ar, suspects' the State, has had the kit destroyed in violation Pursuant,
RCWS 9A.72,150 Tampering with physical evidence to conceal alter or to
hinder its' course of chain of command, see States letter to Petitioner,
De?uty Prosecutor Ms, Mulhern;

"Monoting, The State Washington Crime Lab, just does not have the

raps kit,



This, cauing after Petiticnsr, £ilsd his motion to secure the
evidence, in his first. Beguested in the Superior Court of Walla Walla,
also in his Personal Restraint #33018-4-TIIY
The record shows no mantion before thils Court directed the 3tate to part-
icipate in #33018-4-I1I. Although, it would seam their is a direct violation

to suppress exculpatory evidence, Wnich, brings to guestion, Petitioners,
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aquest of this Court, in his Personal Restraint Petition. which
brings to issue, if the State is correct in their sumation of the abilities

1.1

of the WSPLab, (o run these test, Gen why was nol he Rape Kit recalled

to be put to proper teating in a proper Hospital lab, as the State, suggest-

ed in their statevent to the Court. ses, RP. at336. 'Only Hospitals can

“oThe record shows that in the third trial, the State through its leading

datective on the case, the Rape Kit, was sant to the WSPLab, A report was

b

de to the fact's. The Kit was receilved, but not reviewed due to the States
raeguest. Itanm 210, Dated Dec,10.2010. see Rp. alb 784;
Uihihe State, im showing you a document, just for the record that

iz in identification, that is listed as a State Patrol Crime Lab report,
it looks like it was dated and received by the Collsge Place Police Dept
datead Dec,10,2010, under items examined, if vou can look at item 210 theve.
Duttons responsae; Correct.,
What does that crime lab report indicate,
Regponse; It indicates, item 210 indentified as a sexual assault evidence
collection Kit, was submitted, but was not examined for purposes of this
report'™,

THerafore, the record shows on Sept/Oct 2010, a rape kit was sent to
the State Crime Lab, but never proccessed, The record showsed no order to
recall the kit for purposes, of testing, nor has there been an order of dist-

ruction ever produced as a matter of law,



The States testimony of Ms, Reynolds, was 50 ilmgortant to their case in
generai, that was neaded to establish Petiticner, was with an active cutbreak,
or mors persisst a curreat cutoreak infesis on CURRENT, of Herpes Sywplex
1 and 2,

In the matter of the Raps Kit, and in the interest of the Spirit of Fairmess
The Stats, had a continuing oblisation to also, reprasent defendants Constitu-
tional right to due process of law. see State V. Monday 171 Wash.2d 567,676,
237 P.3d 551 (2011). The State, had an abiding cbligation to test the contents
in the Rage idt, whether, there was evidence to test or nwot, as a hegative
response upon the swabs of H’-rrpes‘ lasions would have been ugad to lopsach
the testimeny of one s, Reynolds,

Petiticner, asssrls had propar Testiiy been performad , the results would
have testified, that what d¥s Reynolds t‘riought sne saw, was not a currentb
cutioreak of Herges, For without, Ms. Reynolds, testimony and the suppressad

Rage kit and itz possibly damaging contents inside, could not have suceess-
fully convicted Mr, middleworth for transferrving the Herpes Virus to B.
In crder for Petiticner, to have had been a particigant in the allegea

Crimes Charged], ha would of had to have a current cutbresak of the Herpes

p<3

Symplex 2 virus, Which evidence shows B. was never tested for. see, test

regost B, Davis.

Ihis test was counseled due to the States actions. The State, furth-
er contends through a sacond blocd draw performed more than, thres weeks
after the initial first contaminated blood draw was taken, froa Mr, Middle-

1

worth body, the same time as the raps exanination. That Petitionsx,

2.t

naa the

m
5

same forr of strands as the Herpes, B. contracted, see, RP, at 780, also
sae, RP. at 172. Dutton direct.

fHowever, the blood draw test of Mr. Middleworth, produced, by a medical
certainty, that Petitioner didi not have an active outbreask of Herpes 3Zymplex
2, What, the test results did state in fact, are NEGATIVE, NO sufficient

levels of anti-bodies datected, and although, through three test, two of



wiich, shows a small minuet o anti-bodies were detected at such a low level.
The report shows that both test had to be performed together, in order to
produce the response indicatad. The report furtnar, siiows had the test been
performed sasparately, in them selves the results would have testified, "No
sufficient levels of Herpes anti-bodies detected". see, report Herpes test,
Middleworti.

The State, violated the Spirit of Failrness, to represent Petitioner, to
to receive a fair trial, with all the evidence involved, whether it was there
to test or not. sae, [the test results state no clinically significant level
of HSY anti-bodies detected]ses

The sState, had an abiding obligation to see tnat Petitioner, received
a fair trial, with all the evidence obtained, by the Prosecutors Office.
the States, action to suppress the contents located inside the sealed Washing=-
ton Stats sexual assault Rape XKit, violates Petitioners right to confront
the impeaching evidence of the swabs, and deprives Petitioner, of the funda-
mental Spirit of Fairness owed to Petitioner, by the 3State Prosecutor. ses,

State V. Janes Leroy. Lindsay, Sr V. Jennifer Savah. dolms, 171

Wn.App 808,288 P.3d at 647 (Div 11.2012; awmended, (<4013), {citing, as a State

agent the Prosecution, represents the people and persupmptively acts with

&

;

impartiality in the intevest of justice. sea State V. Case 45 Wash.2d 66,70

7

1298 pl.2d 500 (18501 Quoting, Peoplas V. Fieidinyg 153 H.Y.

¥

42, 54";,53 E‘]QE.

1

497 {1893}). Our Sugrame Court, has pronounced that although prosecutors
must deal with all that is course and brutal in human litfe;

"The safeguards wnich the wisdom of ages, has thrown around persons
accused of crimes cannot, e discharged, and such officers are reminded that
a fearless impartial discharge of duty, acconpanied by the Spirit of Fairness
towards, the accused, is the highest commendation they can hope for, Their,
devosion to duty is not measured, like the prowess of the savage, by the
number of their victims, see,State V. Fisher 165 wash.2d 727,746,202 P.3d

937 (2009);



also see, State V. Warren 165 Wash.2d 17,27-28,195 .34 940 (2008) (quoting

State V, Charlton 90 Wasn.z2d 657,665,585 2.2d 142 (1978))...cact,deniead,

“U,8,.-129 2.Ct 2007,173 Ll.ed.2d 1102 (2009), Resently, our Suprame Court

reterated that SProsecutors have a

jod)
=
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[
O
F;
bri
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.

irness to the Defendant. see;
"State V. Monday 171 Wash.2d 667‘, 676,257 P.3d 551 {2011), {(defendants

are awong che people the stae prosecutor represents. The Frosecutor owes

a duty to Defendants, to see that their righis to a Constitutionally Pair

Fair Trial are not viclated. Thus, a prosecutor, must function within bowdrie

93]

s» while zealously seekinyg justice.

The State, attenpts to promcte that slthough the biother K.Davis addoits
to having, a cold sore at some point before she met Mr. Middieworth, that
this is not an addmittance to having Herpes Symplex 1. That State, should
bz allowed to misinterpret .ﬂa facts,

The State, contends in Middleworths case, that once you have the virus
you always will have it",

Now, Loz State, tries to lead the fLacts away fram this contention with
KeDavis,. although, she had a cold sore [Herpes 3Syuplex 1], sha no loager had
the Herpes Bympleax 1 Virus®,

8y this shollow, interpretation that their is a cure for cold sore strain's
of harpes Symplex 1. The record showed that Lna Mother, was tested, yet in
another 3.0 violation, thiz to was ‘umglu, frem the defense of Mr, Mlddle-
wortil,

The reccrd further shows, that B. was only tested for Symplex 1, Cold sores®

not genital Herpes, Petitioner, asserts that the msother, doss addmit to having

©

(%)

Herpes Symplex 1, as the mothers' test results would have produced a positive
outcame, The Mother, did not testify in the first trial, that the people
who tested her told hex she does not have Herpes. what she testified to was

]

was that they did not tell her wielther, she had herpes Symplax 1 or 2 sSyapley,

n
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only that she's OK now, to infomn than 1f 10 cooes Dack.



Ms. K. Davis, testified that she understood, what Herpes cold soras is
Wnen she was asked on cross, in the second trial, It was explained to her,
as she testified in the first trial, when she gave her account that she to
was checkad for Herpes, The States own expart. witness testified that there
are only two ways, to accurately, test for Herpes Symplax "a culture’® and
and BCR', given this information than one can see that the mother, was tested
and due to the test being positive, for :erpes, as K. Davis, addmits® to
to having in the second trial, And sense the Herpes Symplex Virus, never
leaves the body, as the Statein chief, has led the judicial system to believs
in the case of State V., Middleworth. wWhere i might mention the virus physic-
ally does not exist in his bloodi [Ho sufficlent levels of anti-bodies detect
ed (the viruz)].

1ha State, than attenpks, o suggest that the Mother has some form of [Cogn-

itive qelay syndeone],

and qaid not under stand tha guestion

<%

dowever, the State, did not feel thisz existaed when affter dr. did
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conviction was ovaer, rother, was returned ner onllca with fudl custody. Ace

- o~ i -

e tO assune, this motiwer can ba mesponsiole for the life of her Daughitery,

who adght possibly be the perpetrator of the transierence of syuplex T [Cold

Seoras), oubt cannot gecligher Ircm wrong or right, or whether an event exist
or not.

Fucther, tie State, would have thds peliel thal Petitioner, infocued movher
after beiny reguested to take a lock at 2's, probleq with nsr potty, the

night before she went O the Hospltal, that she nad a urinary track infection

or any thing else, It was just, sloply suggssted as a possicility. Wnab Psti-
ticner, did do after giving B, & medical observation at the sothers' reguest,

/as lnstructed ber o take B, to tne Hospital as quick as possivle, which

was Gone Cthe next day. This was the lncident descriipsd to medical stati,
Child protective seivices, and Law enforcement officers’, who turnsd good PMQ“’“"S

acclons], iunto a criws without svidence of contact or



Transferenca, see RP, at 412-13; 437; 435-35,

pS]

tified that Rob had ssx wita ner

[}

farther, contends that 5. t
in the third trial. {only time throughout», the case in chief;sex is avan
merition by B.]. What, the State, leaves oul is tae rest of the testimony,
ar wiot‘naf coarced her to say that Rob had sex

[

)

ifies, [That hg

“Wa.Ul H@L]s 5 , Rp at bg&.
furthermore, ths reccrd shows that B. iz only te rl_ng people whal they

ontends- that both States experts. Dr. Wren,

3's. [Hymino Ringl, was still intact. Sugyesting that

ified that 8's.
as,

opbjact's had trausatized B's. internsl sesual organ's. Where
to tha cut-

estifiad, that

oa contractad

g ner daughters private area,

he is the only one that helps

e, to clean to keep i :
jue to the

her da "‘"u\jm_g.a.,
Dr. Bdminstex, further, testifiss the cause of tae brauma, was dus
ures at were presanted,

{as the pictures € tha

Herpass Virus, tarough ics

ey e o 2o ‘1,’;"‘{13.-2“;," -

arve the novmal course of the Herpes Virus'. ses,
'3, he doss point out, that

lescribes he swabped all the infec
by =Ty e ,)'un-;-zsine;!

thore, was no need to do a [Speciun Rape Bxam], after the
- 1% - - R P T I v
y Walla at, Walla Walla'zs Cenaral

s

to dascr

A
E—{
jaiy
J &
W
ﬁ

le continuss,

Hithat, the Vaginosis
to the trauma, that the Herpes

a co-infection [Herpes], going

socond infection is due to the PH

8

inhalancs
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It was further, estaplished, that sexual assault could not be proven by
{de=p Noches], Decause , When the purse Practitioner, pe;rronﬁexz the sexual
assault examination, she had not used a Q-tip, to separate the folds to see
if their, were holes in the tissue [Indicating Deep tlotches], and it so to
measure the depth of the holes.

In the current case, State V. Middleworth, No Rape exam was dons on the
allegad victim, within, the area of time of the alleged incident charged.

Dr Bdeinster, diagnosed the tear's described, were caused, by the Herpes
Virus, not any sexual assault. [Their, are no signs of Rape or Assault on
B. Davis, as nc evidence to this fact exist either). The swabs, of suspected
Herpes lesion's allegadly, located on Mr. Middleworths, penis, it tested
would on a more likely than not pasis, establish that iy, Middleworth, did
not transtfer, the Herpes virus from nhis body, to B8's. body. Thus declaring,
Mr. diddlewcrth, could not have caused the drauma on B.

How, the State, shalowly interprets, that these actions are consistent

with the modus operandi, described by the defendants Step-Sonz.

The Sugerior Court in a wotion in limine; "o exclude evidence, rulad
ruled the step-sons testimony inadmissible., Due to it lack merit of truth.
sea RP, at 359-00, To allow, this portion, of the States response would be
a miscarriages of justice, not to mention the Spirit of Fairness owed to a
defendant, in a criminal case by the Prosecutor, see, RCWS 7.90,080 Bvidence
(2).

"yhich states, that no evidence, inaduissible under this section
may be introduced, UNLESS, ruled admissible by the Court after an offer of
[Truth] proof, has been mades at a hearving held in camera ¢ Lo determine whether
the respondent has evidence to impsach witnesses in the event that prior

sexual activity existh",



PR | Y ied
S proof, shall include reason

The record shows no saild information exist, What is sean here, is the

leading law onforcarent officer, in the current cass, and due to lack

of physical svidence in the current caze, Pullad Mr, Johnson, now 24 or
80 years oldar, intc C, Johngon, grew up balieving

that hig Step-father, killad his Mother, 14 yaars or so ago, during the

same time, the State, contends that thess allsgations of sexwel contact,

In 1957, 14 vears prior, to this case, Mr. diddleworth, was charged
£ ‘ £ ¥ 2 =

T S pm S ey - A s o
and found gudlty, for subsis

a dyug [Methl, that the State, suspected, was

e to a plen ayreoment ; Hr.Middleworth, was found
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nave had some ollege knowledgs of sexunal violations, going on in their

irvestigation of Mr. Middleworths, background,

Walls Walla Child Protective services, hed custody, of all three step-

5

sons, due to the death of their uother, They were, soresnad for saxual
ssault, at the same time, az Mr. Middleworths, Homlclde case, and due

to a medical certainty's [thors, was no evidence assault nor

tate, condones that they do not peliave, that wmr, #Middlsworth

intentionally caused, his wife to die. s=e, News Clipping. BUT due to

"



* %

the laws of the State of washington. The State, asserted, My, Hiddlswolh,

e

had to bs held a

r,

countaoles, for her death. fetitioner, took a deal, Lor

cite year and a day and 1o supecvislon attached. The Collsge Place Police

v

Depts, leadiny detective Mr. Dutton, was not happy to this accouat, and

declared revenge, Upon o ddleworth, as it can e shown, to being caradad

out in 53@, RP. at 638-3%, puoting testimony o.. Hactin on direct. "Mand

you mencion one of the oiiic—:“sg‘ was in tne room, was that who you consult-
ed witn, when you coanpletad tne second racordsed interview, [I DID], Ms.
Martin, testc iiles ; Lhat sne aci:ar@ted to tarn over ths second recording
o the interview, BUT, that setective Ducton, declinsed to take possession
of the evidence inco custedy’. This information, was not testified to
NITILL THE THIRD TRIAL,.
Thug asablishing a Brady violation. The suostance, of this ssecond record-
ed disce, was lmpeacning, and dus to the agitions or non-actions, of Officer
button, and tne State Prosecution, Deprived, Mr. middleworth, of this
vaiaable evidence, ‘ sarrently under review in the United States District
Courc. ses, 4314-ov-5124-T07, Middleworth V., Jeifrey A. Uttecht, [Amended].
Further, the Superior Court of Walla walla, recognized, that the contents
on the second recording, was luageaching. ses, RP. at.8d4,

5

The 8tde, should not be allowed, to present facte that have already

2on addressed, as beiny inaduissible oy the Superior Court as having

ok
{

no trutn to the facts.
pPetitioner, would like to note, that Tamparing with Physical evidance,
during a criminal investigation, is a crime and violates the fundamental

Spirit of Fairess, to defendants ability to defend against evidencs,

{

see ROWE 9A,72.150.

Law enforcesent should not b2 held above the Taw

L R SRS &

Constitutional rights. In order o £it their, investigational purposaes.

Toeldr job, like the States job, is to uphold justice not violate it, for
i1Z
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IIX. STATEMENT OF THE CASE.

In the third trial, and therafter, two unsuccesaful tvials, and dus

- e oS R oo-hds Tot - - 5 S AU S A 5 R ¥

0

to Judicial and Prosecutorial miscarviages of justice into the evidence

fmy 3 prypn e P POPEUAS S PN S e Tar
and Conscvitutional deprivations. stly convicte:
j 4 < o Yo P v RN WL S MR W - e R
by a jury, who was also deprivad of all the facts into the case of Rape

of a child and child Holestationin the £

his conviction, claiming nis right to be

ial hearing, was viclated, whan, the

to attend and Particip

carried ovar, to the thivd trisl, The rioht ¢

¥ gy ., o <y §= yem rgen 1 F SN NP 1 N I It o B B SN
viclation are alszo in effect as well. The Cowt of appeals, alfideed the

)

Stata conviction, in their u

for that which alre

The Court, arror’s carvied over to thz thiyxd

trial, which intern caused other violations of law, and uacoversd naw

praesentanle evidance in the fornn of a secorg regorded dnterview of B,

Petitioner, continusd

wfx

review was danled to be
to the United States Bup.Cht, at wiich rPetitionsr, was wnsuccsssiul, 1o
thase circuustances, Petitioner, filed a Hepsas Corpus § 4254, with ths
United States District Court, an orderx directing Petitionsr, to amend
nis petition. Petition was filed Maxch 4.2015, awnd is currently pending
raview in ths United States District Court. zee [Awendsd, Wo. 4:14-cv-
5124-TOR-t1d3eworth V. Uttaecht,

Petitionar, Ty Personal Restraint Petition, is corrently osnding

'.-»

to be reviewed in the Sup.(t.Wash.5t,
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can have contgnts in the mandated sealed Washington State Rape Kit, to
to be tested in a proper lab at Patitioners, expeonsae, Thus, allowing Pati-

tionar, to establisn, his Gateway claim, in this Personal Restraint, and

H1

to the duz process of tha law, to confront the evidence that is not thesre,

Todate, thers has Daen no evidencs producsd , or collaborating testimony,

eworth had “Gratifying”, sexual centact nor, sexually "Gratifying

intercoursze", with B, Davis, the record just does nobt show this.
Altiough, Petitioner, was not chargsd, for transfarrance of a viLus,

to causs kodily hawmn to anothar. He was prosecuted for ndVlﬂj a virus, not
for saxually "Gratifying'' contact or penetration. The States case, in gensral,
centared around the Tronsferrance, of the virus, not Two separate acts of
axually gratifying penitrational contact.

Petitioners, challenge is not to obtain evidencs, which the sState, used
through testimony in chief, against him. Pstitioners, challenge, is to obtain,
the fact of what is not on the swab's, This in itself, would o0& impeaching
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against the States, only witness of
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rime, For without,

the testimony of #s Reynolds, there was no current outbreak of the Symplex

The first initial blood draw, was collected with the Rape Rit, and turned
over to the College Place Police Dept, where it becamne ["MCONTAMINATED™],
due to the [NEGLIGENCE] of the evidence officers, lack of training in the
handling of “Forensic” evidence. State, relisd on the sscond blood draw extract
ed from Mr. Middleworth, more than three wesk, fram the initial first draw,
which, produced a result, by a Medical certainty, is [NEGATIVE], for the herpes
as well as [Not enough sufficient levels of HSV anti-bodies detected], s,
Reynolds, was not a participant, in the taking of the second blood sample.

Ms. Reynolds, swab's of the Herpes lesion's, were not tested to validate
her testimony, pursuvant to CrR 6.13, Pebitioner, further, challenges that

due to the course of naw lnformatloq, sae, States letbter to Petitioner. Which

b



uaygest, that the state, has sither destroysd, altered,; contaminated the

contents o move it or the idea, of it still edsting asround to supgress

3 LT Sand 1 - T e At S T e
tie [Swao 51, IRGG PECLUTLONETD uelalne, Uo prove 1S LAhoConcs, el e
Gateway of lunogence Oocteine. sae, 20 Ul.s.0.

R R T ) o]
Illinocis 380 U.S. 264,73 5.CT 1173, O

P gy O e s - R L T P e
e State, nsroodly, lotsrovels

the correct

eninity, in a Posc-Con Lo inform

the State Prosecuting Attorneys' Offica,

£ g

[ | P L SN i1 T Y Fymegen  deb / e N T .
The State, would have this Court, seliove thsy Oour.

However, this

11 convicted

[

of a Felony, in the stats Courts- who i gserving a temn of

morisonyent, MAY

THAT BT A VERTFIED WRITTEN MOTION REQUEST

axl handling of Legal Hail

incoming].

Petitionoer, is incorcerated in ths State Prison, Patitonsr, did with

eI P R S K ; e T S - e 7
did Cedlver, o e Stats la county. The recocxd

snows the st

, 2014. Petitioner,

. - ST 4 -, Pl e 5 P e
can producs & tolwins! j, if reguastald of necded

41

Via "Gillaowo Garcia™or "Phyllis Savitt™ eve...

Iv. CONCLUSION.

-1

Patitioner,

the Conzt, reguirament, in crder to

have his Parsonal Restraint reviswed, and to have this Court, to amend his
reguast to dirsct the State Prosecutors office, to producs the Rape Kit un
open and still with its seal intact. or te produce its whereabouts, so proper

.

testing can be performed on the sald contents located inside, the sealed Wash
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Power of Attorney

(principal’s name)

[principal’s address).

being of sound mind and legal capacity, do hereby appoint
i (agent’s name)

(agent’s address),

i

1. The following property, interests, or rights shall be subject to this Power of Attorney:

true and lawful attorney in fact, to act for me in my name, place, and stead, and on my bejeha!f to

- : £

2. This Power of Attorney shall be effective on the date of
3. This Power of Attorney shall remain in effect in the event that | should become or be declared

disabled, incapacitated, or incompetent.

4, This Power of Attorney shall terminate on the date of ¢ , 20, unlessthave

revoked it sooner. { may revoke this Power of Attorney at any time and in any manner.

5. My agent shall be paid compensation for services pursuant to this Power of Attorney as follows:

rney shall be governed

7

Principal’s Sigﬁ"atu‘re
Subscribed and sworn to me before this
Dayof 7/ ped Lo/ L2070

77
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e,
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= Commission Expires  P. 7 . YO, %
T 7 £

&
&

&
Ll

ashington

"

7 S

1

3y

&

SHOxn

“stTe

1

I




s OK with adwvisers. Some cadets Harrington was one ot

?3

- Y Y 0 o L
E: TG £ AT AT R
1&#@?},&};{ = gj;g E{‘cj\g@.,

Y e ;
mm;%m in wife's é;%rs,a@:g death
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JOHN R. BATISTE
Chief

JAY INSLEE
Governor

STATE OF WASHINGTON
WASHINGTON STATE PATROL

580 West 7th Street » Cheney, Washington 99004-2492 « (509)625-5401 » www.wsp.wa,gov

April 3,2014

Michelle Muthern, Esq.

Walla Walla Prosecuting Attorney’s Office
240 W. Alder Street, Suite 201

Walla Waila, WA 95362

Dear Ms. Mulhern:

It is my understanding you and your agency are requesting clarification on the type of DNA
testing conducted at the Washington State Patrol Crime Laboratories. The DNA analysis
conducted at our laboratories is for human identification. The WSP laboratories do not conduct
virus or bacteria analysis. Viral and bacterial testing may be available in a clinical testing
laboratory. If additional human DNA analysis is needed on your samples please submit them to
the laboratory.

If you have any questions or concerns please contact me by phone at 509.625.5491 or send an .
email to jeff.riolo@wsp.wa.gov.

Sincerely,

== Zed

Jeffrey Riolo, Laboratory Manager
Crime Laboratory Division

JRyr

oraEEs )



Court: Walla Walla Superior
Case Number: 10-1-00287-9
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2014

193 02-19- LETTER
2014 :

194 02-19-  MOTION
2014
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2014

196 02-27- MOTION
2014
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2014 ACTION
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2014 ACTION

199 04-02- - MOTION

. 2014

200 04-09- ORDER
2014

201 04-21- MOTION HEARING
2014 ACTION
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2014 :

202 04-22- COMMENT ENTRY
2014

203 05-01- MOTION

2014

204 07-16- CLERK'S TRUST FUND
2014 LEDGER

205 09-10- MANDATE
2014 ' ‘

206 09-15- MOTION
2014

207 09-15-  MEMORANDUM
2014 . '

208 09-15- OATH
2014 ,

209 09-15- NOTE FOR MOTION
2014 DOCKET '

210 12-01- MOTION

2014

Motion For:Post Conviction Dna
Test '

Letter From Robert Middleworth

Motion For"Post Conviction Dna
Test
Amended

Letter Form Robért Middleworth

Motion For Réquest Of Counsel

Motion For Exparte Docket 03-24-
, Motion For Post Conviction-Dna. = 2014CH

Test , '

Motion Hearing - : 04-21-

Motion For Post Conviction Dna = 2014CH
Test

Motion To Produce

Order Recaliing Mandate

Motion Hearing

Motion For Post Conviction Dna
Test

Strike 5/5/14 Per Dpii's R.equesty
E-mail From Michelle Mulhern
Motion To Pr‘od‘uce Response To
Defendants Request

Clerk's Trust Fund-Ledger

Mandate - Affi'rmed/reversed

Motion To Terminate Restitution

Memorandum
Oath
Note For Motion Docket

Motion = Defendant's
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Certificate Of Mailing

Order -Denying Motion For
Remission
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Motion Hearing

Response - Robert Middleworth -

Certificate Of Mailing

+12-15-
2014CH
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& LAAWA-99362-280
Y EPHONE (509) 524 5445
x. ‘FAX (509)59%= SHES
“orwww.co.wallas wa'll"’(i/“'ﬁ‘?"'“"' l-sn-m,
S

January 27, 2015

Ms. Renee S. Townsley, Clerk
Court of Appeals/Division 1]
500 North Cedar Street
Spokane, WA 99201

RE:  Personal Restraint Petition of Robert James Middleworth, Jr.
Court of Appeals case number 330184
Walla Walla County Superior Court cause no. 10-1-00287-9

Dear Ms. Townsley:

Please add Teresa Chen, WSBA No. 31762, POB 5889, Pasco, WA 99302-5801, as Special
Deputy Prosecuting Attorney for Walla Walla County in the above-referenced case.

Copies of all letters generated from the Court of Appeals should be served on this office as well,
however, all other correspondence and briefs need only to be served on Special Deputy

Prosecuting Attorney Teresa Chen.

Sincerely,

Jdmes L. Nag:
Prosecuting Attorney for Walla Walla County

ce:

Robert James Middleworth, Jr. DOC#948011
Coyote Ridge Correction Center

PO Box 769

Connell, WA 99826

Teresa Chen
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DATE:20/14/10 ST. MAR

: MEDICAL CENTER LABORATORY PAGE 1
AU TIME:0347 PO Box 1477, Walla Walla, WA 99362

LABORATORY REPORT
LESH#: G050111

g
COLLEGE PLACE POLICE DEPT.

Name : MIDDLEWORTH, ROBERT J Age/Sexw: 44/M Attend Dr: DocTor
Rcoct#: FO00013500947 UnitcH#H: F170766 Status: REG CLZ Location
DOB: 10/31/65 Reg: 10/xx/10 Disch:
SPEC #: 10131:8500019R COLL: 10/11/10-1300 STATTS: CCMP REQ #: 01102770
RECD: 10/11/10-1419 SUBM DR: Other Doctor
ENTERED: 10/11/10-1304 QTHR DR: COLLECE PLACE POLICE DERT.
ORDERED: HSV I/II - IgG, HSV I/II - IgM
Test result rlag Relarence Units
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WALLA WALLA

STATE OF WASHINGTON, No.: 10-1-00287-8
Plaintiff,
Order in Re: New Trial
Vs.

ROBERT JAMES MIDDLEWORTH,

Defendant.

e St S e S et St e

THIS MATTER having come on regularly on June 9, 2011 in open court before
the undersigned Judge of the above entitied Court, upon the motion of the defendant for
a new trial after a jury verdict of guilty, and the court having considered the motion, the
record and the file in this cause, and being fully advised, now, therefore,

IT IS ORDERED that the defendant's motion for a new trial be, and the same is
hereby granted.

IT IS ORDERED that the following reasons be assigned for judgment. The Court
finds the Defendant, by his request to “address the jury” may have been requesting that
he be allowed to testify at his trial. The Court did not interpret said statement in that

manner. However, because the Defendant voluntarily declined to be present for trial,



and since the Couwt did not, on the record, inquire, further about the meaning of
Defendant's statement, Defendant’s right to due process and right to testify in his own

behalf may have been violated. This order is based upon the record in this cause.

DONE IN OPEN COURT this £ 34L day of ~Juda . A0y

Wyt d D Setucd¥

JUDGE

%ﬁ\ﬁn&é)a%/ﬁb;kﬂv
\ l&/lzz;%‘ I
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COURT OF APPEALS, DIVISION lil, STATE OF WASHINGTON

)
STATE OF WASHINGTON, )
Respondent, ) MANDATE
)
V. ) No. 30850-2-il
)
ROBERT JAMES MIDDLEWORTH, ) Walla Walla County No. 10-1-00287-89
Appuncu.L >
y CCOURT ACTION REQUIRED
The State of Washington to The Supericr Court of the State of Washington,
in and for Walla Walila County

This is to certify that the Qpinion of the Court of Appeals of the State of Washington, Division i,
filed on February 6. 2014 became the decision terminating review of this court in the above-
entitled case on March 3, 2014. The cause is mandated to the Superior Court from which the

appeal was taken for further proceadings in accordance with the attached true copy of the
Opinion.

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the Opinion.

In testimony whereof. | have hereunto set my hand and affixad the seal
of said Couri af Spokane. this 7th day of April, 2014,

Ht I Sowrtdild,”

C{lerk of the Courf oprpea s, State of Washington /
Oivision I /

ce Robert James Middieworth
"David L. Donnan
Marla L. Zink
James L. Nagle
Teresz J. Chen
Hon, Donald W. Schacht, Presiding Judge
Department of Corrections



COURT OF APPEALS, DIVISION ll, STATE OF WASHINGTON

CLERK'S RULING
RECALLING MANDATE

Rl ANGER S T
N, IV0OJIV=L=iil

S

Y.

ROBERT JAMES MIDDLEWORTH, JR.
Appeliant.

P et

Having received on April 2, 2014, 2 Petition for Review to the Supreme Court, the Mandate

£y

issued on April 7, 2014 is hereby recalied. RAP 12.8(b).

(f

DATED: April 7, 2014




COURT OF APPEALS, DIVISION lil, STATE OF WASHINGTON

STATE OF WASHINGTON,

Respaondent, MANDATE

V. No. 30850-2-1lI

ROBERT JAMES MIDDLEWORTH, Walla Walla County No. 10-1-00287-9

Appeliant,

e et e e S e e e

m/Maiin
LN

The State of Washington to: The Superior Court of the State of Washington,
in and for Walla Walia County

This is to certify that the Opinion of the Court of Appeals of the State of Washington, Division i,
filed on February 6, 2014 hecame the decision terminating review of this court in the above-
entitled case on July 9, 2014. The cause is mandated to the Superior Court from which the
appeal was taken for further proceedings in accordance with the attached true copy of the
Cpinion.

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the Opinion.

in testimony whereof, { have hereunte set my hand and affixed the szal

of said Court at Spokane, this 8th day of September, 2014

R A Sl

Cldrk of the Gourt’ of Appeals, State of Washington
Division Hi /

cc! /Ro'bert James Middleworth
David L. Donnan
Marfa L. Zink
James L. Nagle
Teresa J. Chen
Hon. Donald W. Schacht, Presiding Judge
Department of Corrections



0CT-07-2010 00:58AM  FROM-PIM CORRESPONDENT 5084743081 319 P.007/010  F-043
RUN DATE: 10/07/10 Restricred NPR LAB for MEDINET SHM PAGE 1

RUN TIME: 0937
RUN USER: TSM1§ . .BCI

Specimen Inquiry
User: TSM16 Lab Database: LADR.OV.SGHM

Name: ' DAVIS,DRANDY M

‘hRectd#: 222606273 Unit#; 2001159670 s:acus., DEP ER

Reg:® '08/24/10 .. ‘Disch:

Age/Eex- :Y 01M/F Attend Dr: Edmlnster,uopl D

Lccation %.GRN

Spec #:  10:CMDOT5:338  CAN

Cell: 08/24/10~-1114 Subm Dr: Edminster,

Joel D

Othyr Dr: Wren,Joseph
Source: VAGINA
Ordered: CULTURE, HERPES SIMPLEX SCREEN
Caomments: COMMENTS: DEDS 64
Procedire " Result.

++ CANCELLED *»

Cancelled via INFCE: SHM_ SORR23

Patient: DAVIS,BRANDY M

Age/Sex: 5Y -OLM/F

Acct#Z;2606273

pnit#200116967o
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RUN DALTE;310/14/10 ST. MAR: MEDICAL CENTER LABORATORY DAGE 1
RUN TIME: (0347 PO Box L1477, Walla Walla, WA 99362
LABORATCORY REPORT
LES#: G0501L:
PHYSICIAY
COLLEGE PLACE POLICE DEPT.
Name: MIDDLEWORTH,ROBERT J Age/Sex: 44/M
Acci#: FOO0013500547 Unit#: F170766 Status: REG CLT
DOB: 10/31/65 Reg: 10/11/10 Disch:
SPREC #: 1011:S000L9R COLL: 10/11/10-1200 STATUS: CCMP REQ #: 01102770
RECD: 10/11/10-1418 SUBK¥ DR: Other Doctor
ENTERED: 10/11/10-1304 CTER DR: COLLEGE PLACE POLICE DERT.
ORDERED: HSV I/1I - Igl, HSV I/IT - IgM
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Glato of Wedhington.)
Ja.
Widlles Willr Coumsy.) e 2040-09-2757 - Blood
' Robert Middleworth

Robert G. Dutton , being first sworn, on oath, requests the issuance of a search warrant
to search the person of:

Robert Middleworth - 10/31/1965
and seize the following instruments, articles and things:
Blood Sample — as needed for laboratory testing

which have been used in the commission of, or which constitute evidence of, the offense
of

Rape of a child in the first degree RCW 9A.44.073

Affiant states that he has probable cause to believe, based upon the following
facts, that the above listed things to be seized are now located upon the (person and)
premises set for the above:

On 09-21-2010 Jane Doe (8/12/2005) was taken to the Blue Mountain Clinic
in Walla Walla by her mother Kristina Davis for treatment of a possible

{
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Urinary Tract Infection (UT1). When the pediatrician (Rache] Marsh)
examined Jane Doe she noticed excoriation, which is an unusual sign of
tearing 11 the vaginal area. When Dr. Marsh was examining her she asked
her to “Tell me about how vour pee pee startied hurting, did anyone touch
vour pee pee? fane Doe answered without hesitation “Rob touched me”.
Marsh asked her to tell her how this happened. Jane Doe said, “when T was
watching cartoons Rob turned off the cartoons and then he layed me down.”
Marsh said that Jane Doe stopped offering further explanation or
information. Further examination discovered that Jane Doe’s anal area
showed fissures as well and her genitalia were raw and bloody. Later Jane
Doe had to be taken to Sacred Heart Medical Center In Spokane for
treatment of the bleeding from her genitals. 1t was discovered that she was
not suffering from a Urinary Tract Infection and displayed evidence of
having been sexually assaulted. Laboratory testing on Jane Doe found that
she was suffering from genital Herpes.

On 9/28/10 Jane Doe was mterviewed by Brook Martin at DSHS. During
the interview Jane Doe disclosed that Rob had touched her private parts and
hurt her “there” really bad.

On 9/29/10 a search warrant was served on Middleworth’s residence and
person. Middleworth Waq taken to St. Mary’s Medical Center where a
physician completed a “rape kit” on him. Blood and urine were taken at the
time of the evidence gathering,

The blood and urine were returned to the College Place Police Department
and stored in a refrigerator prior to being sent out to the State Laboratory for -
testing. Detective Maidment contacf’ﬁl)e taboratory in Cheney Washington
and found they cannot gest for sexually transmitted diseases such as herpes.
The Detective contact Michelle Mulhern at the Walla Walla Prosecutors
Office. Mulhern recommended the blood be tested at a local hospital.

On 10/5/2010 Detective Maidment made contact with a technician at St.
Mary’s Medical Center’s laboratory. The Detective was informed that the
blood drawn from Robert Middleworth, via a search warrant, the week prior
could not be used for testing. The technician advised that the blood needed
to be “spun” and separated in the vial at the time of the draw in order to be
used for testing any tvpe sexually transmitted disease, i.e. Herpes Virus 1 o
2

L



This warrant is requested to obtail

blood for testing.
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that.

Ckay. Did you request that the blood samples that were
obtained were tested for the herpes virus?

I did.

Who did you ask to do that testing?

Well, we initially were going to send that up to the crime
scene laboratory in Cheney, Washington. They advised us,
though, that when the blood was taken, it would not be able
to be used or be able to be examined for the disease.

Ckay. So what did do when you learned that information?

I applied for another search warrant for a blood sample

Middleworth.

being taken from Mr.
Okay. And did you go ahead and get that blood sample?

I did.

Who obtained that sample for you?

The staff at St. Mary's laboratory. They took it. And I
observed and Detective Maidment observed the taking of the
samples from him.

Ckay. And once the samples were obtained, where did they
go next?

They were put in their system for examination for the
laboratories that they send out to -=- I am not sure, I

can't remember, I believe it was Spokane for examination.

Ckay. And what specific things were you asking that the

DUTTON - DIRECT 172




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Most -- Initially I recall seeing some redness around the
external genitalia and the introitus, which i1s the opening
to the vagina, and the skin around the perineum, which is
the space between the anus and the vagina, redness with a
number of vesicles, which essentially are fluid filled
papules or bumps.

What did you observe next as you proceeded with the exam?
There was -- I believe there was areas of what are called
anal fissures on the rectal exam, which is a slight
disruption or tear of the anus, as well as some what appear
to be a laceration or an abrasion to the portions of the
introitus.

I'm sorry. I didn't hear that. Could you repeat that last
part?

To the portions of the external vagina, the introitus.
Okay. As you proceeded with the exam, what was the next
thing you did after observing the external genitalia-?

I wanted to sample one of the bases of the blisters that I
saw. And a swab -- unroof the vesicle and swab the base of
that blister.

Unroof the vesicle, does that mean that basically you kind
of take the top off of it?

That's right. You rupture it to get to the skin underneath
and to get an accurate sample.

Okay. After you did that, what was the next thing that you
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did?

At that point I sent the specimen to the lab.' And we have
a child life specialist that assists with children who are
obviously upset and they provided some distraction,
comforting measures afterwards. Typically when my exam is
done, I will leave the room, order additional testing if it
needs to be done and wait for lab studies.

Did you have an opportunity to examine the interior of
Brandy's vagina with a speculum?

I did not.

Aside from the -- I think yvou mentioned some tearing in the
anus and I think a laceration at one point, did you observe
any other fissures or tears in Brandy's genitalia?

Not to my recollection. What I -- What I documented in my
note would be an accurate assessment of my findings.

Did vyou also take a urine sample from Brandy?

The nurse would have taken a urine sample, ves.

Did you have an opportunity to send some specimens off to
yvour laboratory there at Sacred Heart?

Yes, I did. I, as part of the examination, I did obtain
some other swabs. I forgot to mention that. So there are
additional swabs taken. ;I didn't perform a’speCulum exam,
but I did swab the inside of the vaginal canal and I sent
those specimens to the:lab as well.?

Why did you take those swabs? What were you concerned
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about or what were you sending them to the lab to be tested
for?

Specifically my concern was for herpes simplex virus. The
appearance of the lesions are classic appearances of herpes
simplex. And in addition with the report of foul smelling
discharge, I was looking for other signs of infections,
STD's, et cetera. &And then I believe she did have some
tenderness on exam just above the pelvis on palpation of
the abdomen. I think I mentioned that. And so whenever
that's the case I always check the urine as well.

Okay. Did you have an opportunity to review the results of
the lab testing on the swabs?

I did.

What did they return as far as the result of their lab

testing?
Well, initially T will get a urine sample back. I won't
get -- and I will get what is called a direct exam and a

miscellaneous exam. I will get those immediately reported
to me. Gonorrhea, Chlamydia and herpes simplex virus, all
three of those take a number of days to return as positive.
So I didn't have those results available to me. I did have
the urine result. I did have the direct exam, the
miscellaneous exam. That's looking for things like
trichomonas, yeast and bacterial vaginosis.

And did Brandy return as positive for any of those diseases
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you just mentioned?

Bacterial vaginosis was suggested on her direct exam.

What is that?

The -- Essentially, it is an overgrowth of bacteria.
Typically it is a microbe called Gardnerella. It 1is not
always considered to be a sexually transmitted disease.
Typically it i1s a microbe that will over grow in the
vaginal canal when there i1s a disruption of the Ph balance.
So it can happen in a number of cases like that.

Did you also have an opportunity to review the lab results
for the other testing that you did for gonorrhea, syphilis
and herpes?

I did several days later.

And what were the results of those tests?

The herpes simplex test was positive for herpes simplex
virus.

Was that the only positive result?

I believe that is the only positive result I had from the
cultures.

What would be the course of treatment for the bacterial
vaginosis?

Typically Flagyl, which is an antimicrobial and antibiotic.
It can be delivered orally or by vaginal suppository. We
opted to treat orally, just due to the circumstances.

Trying to insert a vaginal suppository in this setting, I
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think, would have been inappropriate, so --

And 1s there any treatment course recommended for herpes?
Antivirals. And it varies depending on the presentation.
Typically what 1s called a primary infection would be
treated more aggressively. And based on the fact that she
had systemic signs, meaning she had a fever and other
findings outside the local findings that would suggest that
this was a primary infection so I treated her aggressively
with acyclovir.

Is herpes curable?

No, it is not.

Does acyclovir help manage the symptoms of herpes?
Acyclovir is one of the antivirals that's used, and 1t
works directly on inhibiting viral replication, so you can
shorten the course and duration of a flare-up, so to speak.
But once the herpes virus itself, the herpes simplex virus
itself infects the nerves, and it will typically crop up 1n
blisters and then the distribution of that essentially in
the nerve that is infected and then will harbor it and
usually hibernates in the nerve until it decides to flare
up again. Usually when someone's immune system is down,
you will have flare-ups of it. And some peocple can be
entirely asymptomatic, other people have routine regular
flares. And part of the appropriate management is use of

the antivirals.
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Is it possible to transmit the herpes virus while being
asymptomatic?

Yes.

Is it possible to transmit the herpes virus through a
casual contact?

Yes.

And by casual contact, I mean someone drinking out of a
soda pop or a glass that someone with sores on thelr mouth,
for instance?

I suppose you could get herpes labialis in that regard,
which i1s a herpes simplex virus, but you would have to have
direct contact to the area that is infected. Meaning if
someone had a cold sore, then I would expect that there had
to be direct contact between the cold sore on the lip and
the vaginal area. It really does require direct contact.
And usually skin is protected by a -- Skin is protected.
And the herpes virus specifically likes broken down,
unprotected skin. So areas that are somewhat irritated are
much more prone to getting infected.

Okay. To transmit the genital herpes virus, is it
necessary to have an open herpes sore?

No, it is not.

Skin to skin contact?

No, it is not.

Can you transmit the herpes virus simply by touching
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someone's genital area without any contact with the sore,
just simple touching?

It depends on which area is infected. I would suspect you
mean genital to genital touching?

No. I mean fingers, your hands?

There are cases of herpetic whitlow, where you can have
herpes infection on a finger. 2And in that case it can.
Typically that is more common to the specific population of
dental hygienists because they have their fingers in
people's mouths quite often, so --

Okay. You mentioned that there were anal fissures and you
mentioned a vaginal laceration. Did you have an
opportunity to discuss Dr. Wren's findings with him?

I had a conversation with Dr. Wren to ensure follow-up
when the child returned to Walla Walla. I did review his
records. I had a copy of the records faxed to me and a
discussion. I can't be sure that I didn't perform my exam
before or after we had discussed it. I know I spoke
directly to him after my exam was done. I know I had
requested some information. I can't recall honestly at
what point I have read that information.

Okay. The injuries that you observed, the fissures that
Dr. Wren observed, I think you testified were as the result
of a trauma. What you observed, would that be consistent

with penetrating trauma to the child's vagina or anus-?
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It would be -- It could be consistent with attempts at
penetrating trauma. I can't say for sure. I didn't
ingpect the inside of the vaginal canal, but what I saw
would be consistent with attempts at that.

Okay. We talked a little bit just briefly about bacterial
vaginosis. And I think your testimony was that it comes
from any disruption in the sort of the climate in the
vagina. TIs that something that you typically see in
five-year-old children?

No, i1t is not.

What population do you typically see that kind of bacterial
infection?

I typically see it in pubescent and post-pubescent women.
Part of the reason is just the cellular maturity of the
vaginal canal. It isn't guite to the point in a
pre-pubescent female where you run the risk of changing or
interfering with the Ph. Typically it will -- activities
that disrupt that normal Ph will make more inevitable to
essentially create a predilection for this sort of thing.
It could be sexual or nonsexual in nature.

What would disrupt that Ph balance in a 5-year-old child if
you can answer that question? It might be too speculative.
There is always concern for a co-infection, would be one.
I suppose in this circumstance there's definitely a

co-infection. Another infection going on at the same time
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in the same region could be a cause for that.

Okay. Based on your training and experience and I think
you mentioned that you performed a number of child sexual
assault exams, given the bacterial vaginosis diagnosis,
would you be concerned about sexual trauma to the child,
sexual penetration or intercourse?

Well, I can't comment again on penetration because I didn't
examine the inside of the vagina, but based on my exam that
I was concerned about trauma, so --

When you typically perform a sexual assault exam on a
child, do you typically find trauma of this nature-?
Usually not, to be honest with you. Usually it is much
less suggestive. And in this circumstance, I focused my
exam more on the complaint of vaginal discharge and less on
the complaint of sexual assault primarily because of the
fact that the sexual assault exam had been performed
already and I was outside of the time window to collect
evidence, which we usually do looking for stains that would
indicate semen, collecting DNA. So this was a very
abbreviated sexual assault exam focusing more on the
complaint of vaginal discharge.

Okay. So I'm gathering by your testimony that it is pretty
uncommon to find physical evidence when you do a genital
exam on a child?

It's, I would say, relatively uncommon, yes.
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Does that mean the child wasn't sexually assaulted or
what's your experience with that or --
I'll be honest with you, when I'm doing the exam, I rarely
get the follow-up. I rarely get the feedback. I submit
the evidence.
Okay.
And unless I'm subpoenaed in that case, I don't know the
end point, and so it is hard for me to speculate on who is
and who is not assaulted.

MS. MULHERN: Okay. I don't think I have anything
further. Thank you, doctor.

THE COURT: Ms. Siemers?

MS. SIEMERS: Thank vou.

CROSS-EXAMINATION

BY MS. SIEMERS:
Doctor.
Hello.
Could you tell me then where the source of the bleeding and
the discharge actually came from?
It came from essentially the introitus, which is the
opening to the vagina. And the vesicles, when they
rupture, they weep. &And so a lot of the moisture that was
seen was related to ruptured vesicles, which is the natural
progression of the herpes simplex.

So with that discovery did you then think that any more
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Whether or not that was done or not done ig not certainly
part of Ms. Reynolds' purview. She simply collected the
evidence and made observations. Whether or not the rape
kit was opened, why or why not is something the detective
can testify to because he received the report from the
wWashington State Patrol Crime Lab/{

/In any case, I don't think there is any real issue, that,
hey, there was body fluide found on the victim that wasn't
related to her. In other words, there was gemen or
something along those lineg that could have been tested and
the State Patrol Crime Lab just didn't do it. I don't
think that is an allegation at all. There just wasg no
point in opening the rape kit.

Also the State Patrol Crime Lab does not do genetic
testing. It does not do pathogen testing. It doesn't test
for diseases. Only hospitals can do that. The State
Patrol Crime Lab doesn't want to deal with that,
understandably. So that's why they also did not open the
rape kit to do any testing. They do not have the eguipment
or the ability to test for pathogens/

Ag far as the nurse'’s tegtimony as to whether or not the
lesions were herpes lesions, her opinion will be to a
reasonable medical certainty, a reasonable nursing
certainty based on the location, the size of the lesions

and their general condition, her opinion as to whether or
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Aand I also don't think if that was a real issue, in my
opinion, counsel, the appellate court and the Supreme Court
would, number one, say so. And number two, they wouldn't
use that term in their opinions.

So just a word to the wise, encourage your witnesses not
to specifically use that term. Let's use the term of the
name or child or person or some other term, but I am not
too concerned about that particular issue.

I think -- ©Oh, Robert Johnson. Testimony of Robert
Johnson. I'm going to sustain the objection to his
testimony. Previously in the prior trial, I had not heard
what his testimony was goling to be at the time, and it
appeared -- and I think certainly the offer of proof that
was made and probably Ms. Mulhern's personal opinion as to
that was Mr. Johnson -- and maybe he had in the past, was
golng to be more explicit in what he said happened. His
testimony at that trial was vague at best.

I have looked at these factors. Although I agree with
Ms. Mulhern in that length of time is not necessarily
prohibitive in allowing this testimony, it doesn't
necessarily bar the testimony. This is, in my opinion, on
the verge of being stale.

I think the probative value is outweighed by the
prejudicial effect. Much of Mr. Johnson's testimony had to

do with what he observed happening to his brothers as
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opposed to what happened to him.

And I think considering the nature of these charges, the
fact that this charge involves a child and the very nature
of the general public's disproval of child sexual crimes,
it would be unfair to Mr. Middleworth to allow Mr. Johnson
to testify. I think it would cause speculation and the
other factors that are set forth in the memorandums,
doesn't convince me that it's probative testimony.

So I'm going to sustain the motion in limine to Mr.
Johnson and not allow his testimony.

I think I have addressed all of the issues. If there are
issues that I need to enter findings and conclusions on, I
will do so at a later date.

I would ask, Ms. Mulhern, maybe you are in the best
position to provide the Court with a copy of the tape and T
will view that. Unless counsel objects, I would just view
it in my chambers at my convenience.

MR. MAKUS: No. I have no objection to that.

THE COURT: Okay.

MR. MAKUS: You know, I don't want to sit here for an
hour and a half while you watch it.

THE COURT: I hope it is not an hour and a half long, but
if it 1s, I will watch it so --

MR. MAKUS: It is not guite that long.

MS. MULHERN: I offer to drop that off. I can have 1t in
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And then she asked you, did he touch you two times and you
said yes?

Yeah.

And then she asked, did he touch you five times and you
sald yes?

I think so.

Do you remember when she asked you if you had been touched
ten times and you said yes?

What?

Do you remember when Ms. Mulhern asked you i1if you had been
touched by Rob ten times and you said yes?

Yeah, I think so.

Okay. You are a little girl; right?

Yeah.

Ckay. So people ask these questions of you and you are
trying to tell them what they want to hear?

Yeah.

When you were in that little room with the lady, not in
this room, but the other little room, do you remember them
offering to give you a movie?

What?

When you were in that little room with the lady?

Yeah.

Okay. Do you remember them offering to give you a movie?
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All right. Do you remember when your potty hurt?
 YeahF
Okay. Did Rob come?

what?:

Did Rob come when your potty hurt? @

'YéahQ,

‘Who did you tell that your potty ‘hurt?

My mom.

Okay. And when Rob came, did he touch your potty?

Yeah.

Did that hurt?.

No.
When he touched your potty, was your mom there?

Yeah, I think so. Wait -- Yeah.

When you say he touched you with his finger, is that what
-~ is that the time you are talking about, Brandy? - f
what?

when you said he touched you with his finger, is that the
time you are talking -about that he touched you?7

I think so.

Brandy, it is really important you'not just -- I know that
lots of people have asked yQu’questions: It is really

important that you not say what everybody wants you to say’

fbut you say what you can remember. Can you really remember
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I think so.

All right. So it's important that you be able to tell the
jury, did he touch you more than once?

I think so.

Okay. Was your mom there when he touched you?

No.

Okay. So one time he touched you when the mom was there,
and one time he touched you when the mom was not?

Yeah, I think so.

Well, when you say you think so, is that the way it was?
What?

Who did you tell, Brandy?

I think, my mom. T think -- Wait. No.
Did you tell your mom?

No.

Who did you tell?

I think nobody.

Not ever?

I think so.

Do you remember going to the doctor?
Yeah.

Do you remember the lady in the room?

I think so. Wait -- Yeah.

Do you didn't tell the lady in the room?

What?

BRANDY DAVIS - CROSS 413




10

11

12

13

14

15

17

18

19

20

21

22

23

24

>0

10

Yes.

Okay. Then she went up and saw a doctor up in Spokane.
Did you take her to the Spokane doctor?

No, I didn't.

Do you know who did?

I -- ©Not off hand.

When you first noticed this on the Thursday or the Friday,
did you try to talk to Brandy at all about this-?

I didn't think that -- that -- that this was the case that
what he done.

Well, you never saw him do anything; did you?

I didn't --

No.:

-- See him do anything.

But people have -- You know now that he is accused, is
that what you know; i1s that right?

I didn't see anything happen what he done.

The questions to Brandy -- When you saw the redness on
Brandy, did you ask her what was wrong?

No, I didn't. I didn't think nothing about 1it.

Okay. When you saw the redness on Brandy and Robert came:

down and touched her, you described him, did she have

clothes on at that point?

'We'—— I -~ ‘Rob and I had her take her paﬁts and underwear

off, that way we can look better at her.

KRISTINA DAVIS - CROSS 435




10

11

12

13

19

20

21

23

24

25

&

el

=

10

= O R

10

The two of you were there together?

And at some point he touched her. Did she have her clothes
on when he touched her?

‘Just looking at her, seeing what is on her thighs. I was

right there behind him when he was looking. -

I'm sorry. I didn't get that..

I was right there behind him when he had his hands on her

thighs, just moving.

"He had his hands on her thighs, are you talking about her

inner thighs?

Yeah, just moving her thighs to the side so he can have a.

better look.

And when he did that, did Brandy say anything?

No, she didn't.

Did she in any way express pain?.

Just that it hurts when she was going to the bathroom, to
telling both of us that when we were looking.

Did Rob's mother come down and look too?

Oh, we explained it to her what was going on.

Uh-huh. What, did she look?

She didn't look.

When you were advised to take the child to the doctor by
Rob, was that on Thursday or Friday or was it later?

Monday night.

KRISTINA DAVIS - CROSS 436
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Monday night? So was the condition hurting more so he said
take her to the doctor?

Yeah.

Up to Monday night when you were putting baby powder on
hoping to solve the problem?

I stopped using baby powder Saturday night because T
thought it was just a bladder infection. I never seen a
bladder infection before.

Okay. But you were putting powder on her until Saturday
night?

Yes.

Now, do you know what a cold sore ig?

Yes:

Have you ever had a cold sore?

Yes .

Where?

fOn my mouth.

And . they come back from time to: time?

I haven't had one in years.
Okay. Well, how many years since you have had one-?
Since I -- I want to say no more than like 5 years.

All right. Do other members of your family have cold

sores?

'NO .=

No? Do you know if Hector has cold sores?

KRISTINA DAVIS -~ CROSS 437
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Okay. But you remember that they had a video there?

Yeah.

Okay. and they videotaped your statement while you talked
to them?

Yeah, I think.

Do vyou remember telling the lady when you did that, that
you were touched on top of the clothes and it only happened
once?

Yeah.

Did you tell the lady the truth, Brandy?

Yes.

You said Rob had sex with yvou. Who told you - that Rob had

sex with you?

No one told me. T just knew.

Well, do you know what sex ig?

JWait, no.

So gomebody told vou that Rob had sex with yvou; wouldn't

that be true?

Oh, yeah. I forgot. Yeah,

Who told you that, Brandy?

i think my mom did, I think:

fAil right. Now, you said that Rob held you on hisg lap?

Yeah.

B. DAVIS -~ CROSS 588
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play it again. If we need to play it again just for
clarity, we may do that, but we will see how it goes.
Go ahead, detective.
(The tape was played for the
jury:)
(DIRECT EXAMINATION CONTINUING)
Ms. Martin, I think you mentioned at the end of the tape
that you were going to talk to Brandy again. Did you ever
have an opportunity to do that?
I did briefly the next day, vyes.
Okay. Did she add anything to what she said on the
videotape?
She did not.
Based on your discussions with Brandy, did you do anything
else in particular to investigate the case?
I did not.

Okay. ‘And you mentioned one of the officers was in the’

room. ~Was that who you consulted with when you left?

I did.-

MS. MULHERN: I don't think I have any further questions.
Thank vyou.
THE CQURT: Mr. Makus?
CROSS-EXAMINATION
BY MR. MAKUS:
You say that you interviewed Brandy again the next day?

Yes, I did.

MARTIN - CROSS 638
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Was that videotaped?

Yes, it was.

Where i1s that videotape-?

I assume 1t is on the camera. It wasn't requested.
MR. MAKUS: Well -- well, that kind of raises a matter

I'll bring up outside the presence of the jury, your Honor.
THE COURT: Okay.

Was it the same room?

Yes.

How long did the second videotape last?

About 20 minutes.

What did you do with that videotape when it was done?

They are saved onto the recorder.

Well, did you -- Was the tape just like we had here today?

Yes.

Did you give that to the police?

No. They didn't -- They did not want -- they didn't want

it.. Can I go into detail? She had said something

concerning --

MS. MULHERN: Hang on a second. Probably not if it is
going to be what I think you are going to say.

THE WITNESS: Okay.

MS. MULHERN: Your Honor, we probably ought to take this

‘up outside the presence of the jury. T think it pertains

to a matter the Court previously ruled on.

MARTIN - CROSS 639
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~rape kit?

‘That 'is correctu

And you understood that she took scrapings?

No. I don't believe she did.

MR.. MAKUS: T don't have any more questions, your Honor.
THE COURT: © Any redirect?:
REDIRECT-EXAMINATION
BY MS. MULHERN:
Lieutenant Dutton, did you observe if Nurse Reynolds . took

swabs of the Defendant's genital area?

Yes-.

She did take those swabs, you watched her do that?

Yes.

And ‘were swabs submitted as part of the complete rape kit?

‘That would have been in the rape kit, ves.

MS. MULHERN: If I can approach the witness, your Honor?

THE COURT: You may.’

Lieutenant, I'm showing you a document, just for the record

that is an identification that is listed as a State Patrol
Crime Lab report, it looks like it was dated -- received by

the College Place Police Department dated December 10,

2010, under items examined, if you can look at item 210

there.
Correct.

What does that crime lab report indicate? .

DUTTON - REDIRECT 784
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And was there anything else that you did to assist in sort
of maybe taking care of some of the discharge and bleeding
that you observed?

Ibuprofen for the fever and essentially that i1s -- was the
treatment of choice there.

Based on your training and experience, based on what you
observed, as well as reviewlng the information from Dr.
Wren, what concerns did you have about Brandy's diagnosis?
What would vyour diagnosis of her be?

MR. MAKUS: Your Honor, I'm going to object to the form
of the guestion concerning the diagnosis. If it is a
diagnosis with reasonable medical probability, that is one
thing.

THE COURT: Reask your guestion. You used the term
diagnosis and -- Just reask your qgquestion, please.
Doctor, to a reasonable medical certainty, can you provide
a diagnosis as to what was wrong with Brandy when you saw
her?

My diagnosis taken directly from my documentation, sexual
assault with bacterial vaginosis and genital herpes simplex
infection.

ﬁnd what did you base the diagnosisrof sexual assault on-?
The fact that children this age don't get genital herpes
unless there-is a sexual assault situation/'especially in

lieu of the fact that there was significant trauma that

EDMINSTER - DIRECT 809




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

= ORI I © - © I =

>0

No.

Why not?

My evidence tech/detective was contacted by, I believe, the
St. Mary's Medical Lab that told him that they --

MR. MAKUS: Your Honor, I'm going to object to whatever
the lab said.

THE COURT: Well, I think I'm going to overrule the
objection. I'll hear what the answer is. If it is being
offered to prove something, then I'll sustain that
objection and instruct the jury to disregard it.

Go ahead.

Okay. Why -- What was going on with the blood? Why
wasn't it submitted?

The blood would not be able to be tested.

Okay. That information you received through your
technician, your evidence technician?

Yes.

So at that point what did you do?

I went and got a second search warrant.

Were you able to execute that search warrant?

1 was.

And what was that for?

For a blood draw from Mr. Middleworth.

Okay. And when was that taken, that second blood draw?

I believe that was on the 5th of October.

DUTTON - DIRECT 780







